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THE RIGHT TO HEALTH IN INDIA AS BRIEFLY COMPARED WITH 

CANADA 

 

Taryn Simionati 

 

A) THE INDIAN HEALTHCARE SYSTEM 

 

 This article supports the view that India should dedicate more of its Gross 

Domestic Product (―GDP‖) to public healthcare.  The Total Health Expenditure (―THE‖) 

per capita in India was reported to be 4.8 percent of the country‘s GDP as of 2004, while 

the Public Health Expenditure (―PHE‖) was reported to be only a quarter of this amount, 

i.e. 1.2 percent of the GDP.
1
  Meanwhile, the World Health Organization recommends a 

PHE of 6.5 percent of the GDP for developing countries, a standard which India falls 

significantly below.
2
  With India‘s increasing prominence on the world stage, as a goal it 

may do well to consider that the United States has a THE of 15.2 percent of their GDP 

and a PHE of 6.8 percent of their GDP, with the PHE being 45 percent of the THE.
3
 

Health services in India are not uniform, with the standard varying widely 

between public, private and volunteer bodies.
4
  The public sector is funded by federal, 

state and local bodies,
5
 though it suffers from inadequate funding which has resulted in 

the poor coverage of services.
6
  Only a few states, including Kerala, Maharashtra, Gujarat 

and Andhra Pradesh, have a higher proportion of public health institutions and beds than 

hospitals in the private sector.
7
  This observation is troubling when considered with the 

fact that most Indians cannot afford access to the private sector.  Indeed, it is startling that 

                                                
1 Alok Mukhopadhyay, Health for the Millions (New Delhi: Voluntary Health Association of India, 2000) 

at 22. 
2 Ibid. at 36. 
3 Ibid. 
4 Mohan Rao, Disinvesting in Health: The World Bank’s Prescriptions for Health (New Delhi: Sage, 1999) 

at 129. 
5 Supra note 1 at 39. 
6 Ibid. at 51. 
7 Supra note 4 at 131. 
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75 percent of India‘s healthcare expenditure is put toward the private sector, which has 

58 percent of the hospitals and 81 percent of the doctors, but only 29 percent of the beds 

in hospitals—ostensibly to meet the demand for private services.
8
  Despite the private 

sector‘s greater proportion of the GDP than the public sector‘s (as given above), India‘s 

private health services have been observed by at least one critic to be unscientific, 

unnecessary and unethical.
9
  Studies have revealed that the private service centres lack 

basic infrastructure and personnel, and operate without certified registrations/licenses.
10

  

Further, the prominence of the private sector has resulted in the diminishing quality of 

public-sector programmes.
11

 

A large proportion of Indians cannot afford access to the private healthcare 

system in India due to the high expense, least of all those Indians living in rural regions 

where private institutions have no financial incentive of establishing themselves.
12

  

Privatization of healthcare in India thus would mean that poor people, poor regions and 

poor states would be denied access to healthcare.  In the face of this fact, the diminishing 

quality of the public-sector programmes and critical commentary, the World Bank has 

recommended that healthcare in India be privatized.
13

  Given however that the private 

system is itself not meeting an adequate standard of competence and care, more effort in 

India should be put toward the public sector to ensure adequate care for all. 

Voluntary services in the healthcare system have helped to pick up the slack 

through their free out-patient services.
14

  The Voluntary Health Association of India 

                                                
8 Supra note 1 at 58. 
9 Ibid. at 37. 
10 Ibid. at 58. 
11 Ibid. at 49. 
12 Supra note 4 at 228. 
13 Ibid.   
14 Ibid. at 134. 
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(―VHAI‖) is one such non-profit organization dedicated to equality in Indian health 

services, being one of the largest health and development networks in the world.
15

  It is 

comprised of 27 State Voluntary Health Associations which link together over 4500 

health and development institutions across the country, and is active in publishing 

educational information relating to health in India.  However, notwithstanding the 

VHAI‘s initiative, more needs to be done.  Dedicating more of the Indian GDP to public 

health services would be a step in the right direction.  The Canadian model offers a 

helpful base of comparison. 

 

B) A BRIEF LOOK AT THE CANADIAN HEALTHCARE SYSTEM 

 

 Canada‘s system of healthcare is vastly different from India‘s.  Healthcare in 

Canada aims to provide ―all eligible residents of Canada … reasonable access to 

medically necessary services on a prepaid basis, without direct charges at the point of 

service for such services‖, and is ―provided on the basis of need rather than the ability to 

pay‖.
16

  The provincial and territorial governments fund healthcare with assistance from 

the federal government, and although this may superficially appear to be similar to 

India‘s public healthcare system, the difference is in effect: all Canadian citizens may 

access a hospital when they need to.  Although additional services in Canada like drug 

prescriptions are not provided for free, certain segments of society such as seniors, 

                                                
15 ―About Voluntary Health Association Of India‖ Voluntary Health Association of India, online: Voluntary 

Health Association of India <http://www.vhai.org/about_vhai.php>. 
16 The Honourable Leona Aglukkaq, ―What is the Canada Health Act?‖ in ―Chapter 1 – Canada Health Act 

Overview‖ Canada Health Act Annual Report 2007-2008 (9 February 2009), online: Health Canada 

<http://www.hc-sc.gc.ca/hcs-sss/pubs/cha-lcs/2008-cha-lcs-ar-ra/index-eng.php#Chapt1>; ―Health Care 

System‖, Health Canada (20 May 2009), online: Health Canada <http://www.hc-sc.gc.ca/hcs-sss/index-

eng.php>. 
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children and social assistance recipients do receive coverage of such services from the 

government.
17

 

It is noteworthy as well that there exists a statutory right to healthcare in Canada.  

The Canada Health Act, 1985 states that ―the primary objective of Canadian healthcare 

policy is to protect, promote and restore the physical and mental well-being of residents 

of Canada and to facilitate reasonable access to health services without financial or other 

barriers‖.
18

  Pursuant to this statutory right, all Canadians have access to healthcare for 

the most part unencumbered by its cost.  Further, though the cost of maintaining such a 

publicly-funded healthcare system as provided for in the Canada Health Act may 

otherwise be a concern, the system also may be seen to import considerable economic 

benefits for Canada, as stated thus by Health Canada:
19

 

Our publicly-funded health care system also has economic benefits since 

companies in Canada do not have to fully fund health benefits for their employees 

as in the United States. This gives Canadian businesses a competitive edge. A 

healthy workforce is also a productive workforce. Our health care system 

therefore contributes to Canada's overall productivity and prosperity. 
  

                                                
17 Aglukkaq, ibid., ―Non-insured Health Services‖ in ―Chapter 1 – Canada Health Act Overview‖. 
18 Canada Health Act, R.S.C. 1985, c. C-6, s. 3. 
19 ―2003 First Ministers Health Accord‖ Health Care System (8 May 2006), online: Health Canada 

<http://www.hc-sc.gc.ca/hcs-sss/delivery-prestation/fptcollab/2003accord/fs-if_hcs-sds-eng.php>. 
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THE RIGHT TO FOOD IN INDIA 

 

Taryn Simionati 

 

A) THE INDIAN AND INTERNATIONAL RIGHT TO FOOD 

 

 Article 21 of the Constitution of India states: ―no person shall be deprived of his 

life or personal liberty except according to procedure established by law‖.  This article is 

a justiciable fundamental right to which all Indian citizens are entitled, pursuant to Art. 

32(1).  The Supreme Court has expanded the right to life in Art. 21 to include the right to 

food, which makes this right likewise justiciable.  In Francis Coralie v. Union Territory 

of Delhi the following was stated:
20

 

[The right to life] cannot be restricted to mere animal existence.  It means 

something much more than just physical survival.  The right to life 

includes the right to live with human dignity and all that goes along with 

it, namely, the bare necessaries of life such as adequate nutrition, clothing 

and shelter over the head….  [Emphasis added.] 

 

More explicit articulation of a constitutionally entrenched right to food is given in 

Shantistar Builders v. Narayan Khimalal Totame:
21

 

Basic needs of man have traditionally been accepted to the three - food, clothing 

and shelter. The right to life is guaranteed in any civilized society. That would 

take within its sweep the right to food, the right to clothing, the right to decent 

environment and a reasonable accommodation to live in.  [Emphasis added.] 

 

Yet further support for an entrenched right to food is provided as a directive principle of 

State policy at Art. 47: 

The State shall regard the raising of the level of nutrition and the standard 

of living of its people and the improvement of public health as among its 

primary duties and, in particular, the State shall endeavour to bring about 

prohibition of the consumption except for medicinal purposes of 

intoxicating drinks and of drugs which are injurious to health.  [Emphasis 

added.] 

                                                
20 Francis Coralie v. Union Territory of Delhi, (1981) AIR(SC) 746 at para. 5. 
21 Shantistar Builders v. Narayan Khimalal Totame, Civil Appeal No. 2598/1989 at para. 9, cited as (1990) 

1 SCC 520. 
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Since Art. 47 is a directive principle of State policy and not a fundamental right, strictly 

speaking it is not justiciable.  However, when coupled with Art. 21 there is debate as to 

how much protection Art. 47 offers to Indians without access to adequately nutritional 

food.
22

  The National Human Rights Commission has stated that Art. 21 should be read 

together with Art. 47 to impose upon the State the obligation to raise the level of nutrition 

of the citizens.  Indeed, Prof. Hari Sn at the National University of Advanced Legal 

Studies in Cochin seems as well to support the judicial entrenchment of the right to food.  

On the enforceability of Art. 47 and the right to food, he opines that ―Art. 47 may compel 

the court to require that the right to food becomes a fundamental right‖.
23

  Art. 21 and 47 

may thus both be considered means by which action against the State may be taken to 

ensure that basic nutritional needs are being met. 

 International law is also committed to the right to food.  The International 

Covenant on Economic, Social and Cultural Rights, to which India has acceded, has a 

right to food in Art. 11:
24

 

1. The States Parties to the present Covenant recognize the right of 

everyone to an adequate standard of living for himself and his family, 

including adequate food…. 

 

2. The States Parties to the present Covenant, recognizing the 

fundamental right of everyone to be free from hunger, shall take, 

individually and through international co-operation, the measures, 

including specific programs, which are needed: 

 

                                                
22 Justice K.G. Balakrishnan, ―The Constitutional Guarantees of Rights and Political Freedoms‖ 

[unpublished, working paper presented at the 40th Anniversary of the founding of the Constitutional 

Judicature of Egypt, 7-9 March 2009], online: 

<http://www.supremecourtofindia.nic.in/speeches/speeches_2009/March_09_Egypt_Conference_Paper.pdf
>. 
23 Interview of Prof. Hari Sn by Taryn Simionati (9 July 2009) at the National University of Advanced 

Legal Studies, Cochin. 
24 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 U.N.T.S. 3, 6 

I.L.M. 360 (entered into force 3 January 1976), Art. 11. 
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(a) To improve methods of production, conservation and 

distribution of food by making full use of technical and 

scientific knowledge by disseminating knowledge of the 

principles of nutrition and by developing or reforming agrarian 

systems in such a way as to achieve the most efficient 

development and utilization of natural resources; 

 

(b) Taking into account the problems of both food-importing and 

food-exporting countries, to ensure an equitable distribution of 

world food supplies in relation to need. 

 

Also, the Universal Declaration of Human Rights, which is arguably part of international 

customary law, contains an article that refers to equitable access to food at Art. 25(1):
25

 

Everyone has the right to a standard of living adequate for the health and 

well-being of himself and of his family, including food, clothing, housing 

and medical care and necessary social services…. 

 

It is alarming that with such international law support for the right to food, and the right 

as entrenched into Art. 21 and buttressed by Art. 47 of the Indian Constitution, many 

Indians still remain hungry and die from starvation, as the forthcoming will make clear.  

The courts have placed pressure on the government to ensure that the most vulnerable 

sections of society have access to food, but in many cases this pressure has had no effect.  

The lack of effective implementation of the right to food in India clearly needs to be 

addressed. 

 

B) IMPLEMENTATION OF THE RIGHT TO FOOD IN INDIA 

 

i) Overview of Undernutrition in India 

 

The Food Sufficiency standard in India is at least two square meals a day.  

According to one study, from 1993 to 2000 households in rural areas of the country had 

the highest rates of being unable to reach the standard, while households in urban areas, 

                                                
25 Universal Declaration of Human Rights, GA res. 217(III), UN GAOR, 3d Sess., Supp. No. 13, UN Doc 

A/810 (1948) 71, Art. 25(1). 



8 

 

though less hungry, still fell below the Food Sufficiency.  Thankfully, the total 

percentage of households that reported hunger as per Food Sufficiency has decreased 

between 1993 and 2000, however, one must keep in mind that India‘s population is so 

large that even small percentages can translate into millions of people.
26

  India has the 

highest number of undernourished individuals than any other country in the world despite 

their recognition of a fundamental right to food.  The United Nations has published the 

following statistics regarding the food situation in India:
27

 

In 1997/99, 23% of the Indian population were undernourished, 47% of 

children under age five were underweight, 46% of children under age five 

were under height, 26% of infants were born with low birth weight. 

 

It requires no large leap to see that children being underweight and under a normal height 

for their age is due largely, if not completely, to inadequate nutrition.  The same may be 

said for infants born with an abnormally low weight at birth from mothers who had no 

access to adequate nutritional food during pregnancy.  Further, the United Nations in 

2001 also reported that malnutrition is costing India dearly, to an extent of between $10 

billion and $28 billion in terms of lost productivity, illness and death.
28

 

One of the major factors that restricted Indians‘ access to adequate nutrition in the 

past was the prevalence of famines, which have occurred twice each decade throughout 

19th
 
century.

29
  There were 20 famines between 1860 and 1909 which skyrocketed the 

cost of food grains available, making them prohibitively expensive.
30

  The Bengal famine 

of 1943 likewise resulted in deaths due to undernutrition of 1.5 to 3 million people.  As 

                                                
26 Peeyush Bajpal et al., Social and Economic Profile of India (New Delhi: Social Sciences Press, 2005) at 

38. 
27 As quoted in Mahendra P. Singh, Human Rights & Basic Needs: Theory and Practice (Delhi: Universal 
Law, 2008) at 191-92. 
28 As provided in The Hindu (Bangalore) (21 April 2001). 
29 Singh, supra note 27 at 191.   
30 Devi Sridhar, The Battle Against Hunger: Choice, Circumstance, and the World Bank (Delhi:Oxford 

University Press, 2008) at 21. 
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will become evident in the next section, the problem of undernutrition in India still 

persists today despite the constitutionally entrenched right to food. 

 

ii) Starvation Deaths 

 

Death due to starvation is not uncommon in India, but it seems that a big part of 

the problem in implementing the right to food to avoid starvation deaths is the Indian 

food distribution system.
31

  An estimated 350 million people in India are undernourished 

while the Indian government hoards wheat surpluses of at least 52 million tonnes.
32

  The 

Supreme Court‘s acknowledgement of the government‘s responsibility in preventing 

starvation deaths is given in Gujarat v. Mirzapur Moti Kureshi Kassab Jamat & Ors., 

where the Court blames starvation deaths on the distribution system and role of the 

executives.  The Court states the following in this case:
33

 

The real problem facing India, is not the availability of food, staple food 

and protein rich diet; the real problem is its unequal distribution.  The real 

challenge comes from the slow growth of purchasing power of the people 

and lack of adequate employment opportunities.  Another reason for lack 

of food and nutrient intake through cereal consumption is attributable to 

changes in consumer tastes and preferences towards superior food items as 

the incomes of the households increase.  It is unclear as to how much of 

the malnutrition is due to an inadequate diet and how much [is] due to the 

environment. 

 

Indeed, Amartya Sen would seem to support this view, as he believes that undernutrition 

in India was historically less a consequence of an inadequate food supply, and more ―the 

result of an inability to enter into the market and claim ownership over food.  Human 

forces make certain groups vulnerable to the state of not being able to claim ownership of 

                                                
31 Singh, supra note 27 at 166. 
32 Supra note 30 at 1. 
33 Gujurat v. Mirazapur Moti Kureshi Kassab Jamat & Ors., (2005) 8 SCC 534 at para 129.  See also 

Pravin H. Parekh, Human Rights Yearbook (Delhi: Universal Law, 2007) at 31. 
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food due to social and economic inequality.‖
34

  Equitable distribution therefore would 

seem to lie with the Indian Government more than any other body. 

The People‘s Union for Civil Liberties (―PUCL‖) has been instrumental in 

initiating action against the government for allowing starvation deaths to continue in the 

face of the right to food, through a Public Interest Litigation (―PIL‖).  Prior to the PIL 

filed by the PUCL, Kishen Pattnayak v State of Orissa  in 1989 was the only right to 

food case that went to the Supreme Court.
35

  The petitioner in this case sought to bring 

attention to the fact that, in spite of the existing right to food, hundreds of people were 

dying as a result of starvation and some were even selling their children for food.  The 

measures provided by the Court with respect to the starvation issue did not ameliorate the 

situation, as the Court did not recognize the specific right to food within the context of 

starvation, and thus did not issue an order to sufficiently enforce the right.
36

 

The subsequent PIL filed by the PUCL is the first case in which the Court 

recognized the right to food within Art. 21 as it pertains to starvation deaths.  The PUCL 

first filed a writ petition in the Supreme Court in April 2001 for the enforcement of the 

right to food on behalf of the starving, arguing that the right should be considered 

fundamental as part of the right to life in Art. 21 of the Indian Constitution.
37

  This 

preliminary PIL was first brought against the Government of India, the Food Corporation 

of India and six State Governments, but has since been extended to include all State 

                                                
34 As quoted in Sridhar, supra note 30 at 24. 
35 Kishen Pattnayak & another v. State of Orissa, (1989) AIR 677. 
36 Jayna Kothari, ―Social Rights and the Indian Constitution‖ (2004) 2 Law, Social Justice & Global Dev. 

J., online: Warwick <http://www2.warwick.ac.uk/fac/soc/law/elj/lgd/2004_2/kothari/>. 
37 ―Supreme Court Orders on the Right to Food: A Tool for Action‖ Right to Food Campaign (October 

2005), online: document accessible from Right to Food Campaign 

<http://www.righttofoodindia.org/orders/interimorders.html>. 
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Governments as respondents.
38

  As a result of the writ petition there have been numerous 

interim orders but no final judgment as of yet.
39

  The majority of the interim orders are 

directions to both the Central and State governments, because the ―prevention of hunger 

and starvation is one of the prime responsibilities of the government‖.  The order of 29 

October 2002 states:
40

 

It is the duty of each State/Union Territory to prevent deaths due to 

starvation or malnutrition.  If the Commissioner reports and it is 

established to the satisfaction of the Court that starvation death has taken 

place, the Court may be justified in presuming that its orders have not 

been implemented and the Chief Secretaries…may be held responsible for 

the same. 

  

Of the interim orders, the first major one (and arguably the most important one) was 

issued on 28 November 2001.  It focuses on eight food-related schemes:
41

 

1. The Public Distribution System (PDS) 

2. Antyodaya Anna Yojana (AAY) 

3. The National Programme of Nutritional Support to Primary Education, also 

known as the ―mid-day meal scheme‖ 

4. The Integrated Child Development Services (ICDS) 

5. Annapurna 

6. The National Old Age Pension Scheme (NOAPS) 

7. The National Maternity Benefit Scheme (NMBS) 

8. The National Family Benefit Scheme (NFBS) 

 

While this interim order has potential in that it sets out food schemes that State 

Governments must follow to prevent starvation deaths, it must be borne in mind that 

adequate implementation is necessary to confer benefit, and so far implementation has 

been lacking.  The Government of India is, however, in the process of committing itself 

                                                
38 Ibid. at 3. 
39 Interview of Biraj Batnayak by Taryn Simionati (20 July 2009) at the office of the Right to Food 

Campaign India, New Delhi. 
40 As quoted in the Right to Food Campaign document, supra note 37 at 7. 
41 Ibid. at 9-10. 
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to a National Food Security Act backed by a new Below Poverty Line survey, which 

could help ameliorate conditions for the starving through the above food schemes.
42

 

 

iii) Mid-Day Meal Scheme 

 

The mid-day meal scheme in Tamil Nadu was introduced in the Madras 

Corporation Area in 1925.
43

  It initially offered a meal daily to children in school between 

the ages of five and fourteen in Tamil Nadu, and later extended the same benefit to 

children ages two to four years, to Indians over sixty, and to destitute widows.
44

  The 

interim order of 28 November 2001 issued through to the PUCL‘s PIL extended this mid-

day meal scheme to a national level.  The Court states the following in the interim 

order:
45

 

The State Governments/Union territories to implement the Mid Day Meal 

Scheme by providing every child in every Government and Government 

assisted Primary Schools with a prepared mid day meal with a minimum 

content of 300 calories and 8-12 grams of protein each day of school for a 

minimum of 200 days. 

 

Because State Governments did not implement this mid-day meal scheme, follow-

up orders were issued on 20 April 2004 to speed along and ensure the implementation of 

the earlier order.  Included in the follow-up order was a clarification that the meals should 

be provided free of cost, should be supplied during summer vacations in drought-affected 

areas and fair average quality grain should be used.
46

  Some but not all State 

Governments implemented the mid-day meal scheme pursuant to the follow-up order, 

and those that did not claimed a lack of adequate funds as the cause for their inaction.  As 

                                                
42 ―Government Promises Food Security Act‖ The Times of India (5 June 2009); supra note 39. 
43 Supra note 30 at 31. 
44 Ibid. 
45 As quoted in the Right to Food Campaign document, supra note 37 at 16. 
46 Ibid. at 17. 
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for the meals that currently are given pursuant to the follow-up order, the quality remains 

poor and the content inadequate.
47

  Implementation of the original interim order is 

evidently still as much a problem for the states that have complied with the order as for 

the states that have not.  Further, although the PUCL has made gains toward court 

enforcement of mid-day meals in government schools through its PIL, according to 

Batnayak of the Right to Food Campaign in New Delhi, it is difficult to determine when 

the Supreme Court will issue a final order.  However, he does provide that ―the Right to 

Food Campaign has been instrumental in working with the Government to draft the new 

bill on The National Food Security Act, which should be heard sometime in November 

2009‖.
48

  It thus seems that although mid-day meals are not yet as effective in practice as 

they are meant to be, steps in the right direction are being taken. 

  

                                                
47 Ibid. at 18. 
48 Supra note 39. 



14 

 

THE RIGHT TO CLEAN DRINKING WATER IN INDIA 

 

Taryn Simionati 

 

A) THE LAW SURROUNDING THE RIGHT TO CLEAN DRINKING WATER 

IN INDIA 

 

 The right to clean drinking water was not included in the Constitution of India 

when it was originally drafted, but has since been entrenched in the Constitution under 

the right to life in Art. 21 through AP Pollution Control Board-II v. Prof MV Nayudu 

(Retd)& Ors (―AP Pollution Control Board-II‖).  The entrenchment of the right was 

made thus:
49

 

Drinking water is of primary importance in any country.  In fact, India is a 

party to the resolution of the UNO passed during the United Nations 

Water Conference in 1977 as under: 

 

All people, whatever their stage of development and their social and 

economic conditions, have the right to have access to drinking water in 

quantum and of a quality equal to their basic needs. 

 

Thus, the right to access drinking water is fundamental to life and there is 

a duty on the state under article 21 to provide clean drinking water to its 

citizens.  [Emphasis added.] 

 

Further efforts have been taken to ensure that land development occurs without 

contaminating drinking water through enactment of the Water (Prevention and Control of 

Pollution) Act,1974.  Section 1(e) of this Act defines water pollution as:
50

 

Such contamination of water…or such discharge of any sewage or trade 

effluent or of any other liquid, gaseous or solid substance into water 

(whether directly or indirectly) as may, or is likely to create a nuisance or 

render such water harmful or injurious to public health or safety, or to 

domestic, commercial, industrial, agricultural or other legitimate uses, or 

to the life and health of the animals or plants or of aquatic organisms. 

 

                                                
49 AP Pollution Control Board-II v. Prof MV Nayudu (Retd)& Ors., (2000) 3 SCALE 354, (2000) Supp. 5 

SCR 249, (2001) 4 LRI at para 3 [AP Pollution Control Board-II cited to LRI]. 
50 The Water (Prevention and Control of Pollution) Act, 1974 (Act 6 of 1974), s. 1(e). 
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Consistent with these laws, the right to clean drinking water, as often lumped with the 

right to a healthy environment, has been referred to as a basic human right inherent in 

human existence.
51

  As will be illustrated, however, not all Indians are afforded this right, 

and clean drinking water as part of the right to a healthy environment is occasionally 

overshadowed by land development. 

It is here beneficial to discuss the facts of the AP Pollution Control Board-II 

case.
52

  This case involved an Andhra Pradesh government notification that prohibited 

industries from establishing themselves within 10 km of the two drinking water reservoirs 

that served Hyderabad and Secunderabad.  The respondent purchased land within 10 km 

of the reservoirs and applied to the appellant Board to construct on the land.  In support 

of the application, the State of Andhra Pradesh wrote to the Government of India 

recommending an exception to the 10 km rule.  The Federal Government granted the 

request, though the Supreme Court subsequently struck down this exception and 

maintained the 10 km rule.  A violation of the right to clean water was cited as a basis for 

disallowing the exception:
53

 

Having laid down the policy prohibiting location of any industries within 

10 kms, the state could not have granted exemption to the seventh 

respondent industry, nor to any other industry.  Exercise of such a power 

in favour of a particular industry must be treated as arbitrary and contrary 

to public interest and in violation of the right to clean water under article 

21 of the Constitution of India. 

 

 Another case in this line of jurisprudence established ―the polluter pays‖ 

principle.  Indian Council for Enviro-Legal Action v. Union of India discusses this 

                                                
51 J.S. Verma, The New Universe of Human Rights (Delhi:Universal Law, 2004) at 168. 
52 AP Pollution Control Board-II, supra note 49. 
53 Ibid. at 658. 
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principle in detail.
54

  In this case, a writ petition filed by an environmentalist organization 

brought forward the woes of people who live in the vicinity of chemical industrial plants, 

and who have no access to clean water as a result of where they live.  The Court provides 

the following on the polluter pays principle:
55

 

[The p]olluter pays principle demands that the financial costs of 

preventing or remedying damage caused by pollution should lie with the 

undertakings which cause the pollution, or produce the goods which cause 

the pollution.  Under the principle, it is not the role of the Government to 

meet the costs involved in either prevention of such damage, or in carrying 

out remedial action, because the effect of this would be to shift the 

financial burden of the pollution incident to the taxpayer.  The polluter 

pays principle was promoted by the Organization for Economic Co-

operation and Development during the 1970s when there was great public 

interest in environmental issues.  [Emphasis added.] 

 

Thus, the polluter pays principle ensures that when corporations violate an Indian‘s right 

to clean water, they must pay compensation.  However, this principle comes into play 

only after the offence has occurred, and so even though they may be awarded 

compensation, individuals are still denied access to clean drinking water.  The polluter 

pays principle is a step in the right direction to hold polluters accountable, but broader 

and more effective implementation of the right to clean drinking water in India is still 

required, as will now be illustrated. 

 

B) EFFECTIVENESS OF THE RIGHT TO CLEAN DRINKING WATER IN 

INDIA 

 

 In 2001, the Supreme Court of India expressed concern at how slow the Delhi 

government acted to maintain the cleanliness of the waters of the river Jamuna.  The 

Court stated that if the water quality did not improve after three months, the original fine 

                                                
54 Indian Council for Enviro-Legal Action v. Union of India, (1996) AIR(SC) 1446. 
55 Ibid. at para. 67. 
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of Rs. 10,000 would be imposed and further action would be taken.
56

  In the same year, 

mass protests were launched by the Savanur brandh for the district administration‘s 

failure to provide drinking water for three months.
57

  Meanwhile in Hubli and Dharwad, 

also in 2001, unclean water caused 900 cases of gastro-enteritis, 34 cases of cholera and 

11 deaths from these diseases.  The poor were most affected as they ate at roadside 

dhabas and were unable to afford boiled drinking water.
58

  In the same year a further 100 

people died in Koratagere after drinking polluted water which had come from the town‘s 

water tank, containing contaminants such as sandals and dead fish.
59

  There have also 

been cases where drinking water is contaminated by human waste that is deposited into 

the water supply.  In Kerala, each hospital bed generates 3.5 kg of solid waste and 150 L 

of liquid waste every day, and there are 6,000 hospitals in the state.  This amounts to 480 

tonnes of solid waste and 18 million L of liquid waste every day which pollute the air, 

soil, and groundwater!
60

  Those who cannot afford water purification systems drink the 

groundwater with only minimal purification (if any at all), such as boiling and other 

methods which are insufficient to clean the water of its contaminants.  It is thus no 

wonder that those who drink such water become ill or die.  From the cases mentioned and 

the numerous similar cases throughout India that are still reported daily in the news, it is 

evident that the right to clean drinking water in India requires better implementation. 

  

                                                
56 The Hindu (Chennai) (12 July 2001). 
57 The Times of India (Bangalore) (30 April, 2001). 
58 The New Indian Express (Bangalore) (5 May 2001). 
59 The Times of India (Bangalore) (9 Dec2001). 
60 New Indian Express (Bangalore) (15 Oct 2001). 
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A GLIMPSE INTO INDIA’S RESERVATIONS SYSTEM AND A SHORT NOTE 

ON ITS IMPLEMENTATION 

 

Simran Prihar 

 

A) INTRODUCTION 

 

Articles 14, 15 and 16 of the Indian Constitution form the base of India‘s 

fundamental right to equality in matters of public employment. Most notable is Art. 16(4) 

when read with Art. 335 to enable the State to take affirmative action to put 

disadvantaged groups, like the Schedule Castes and Schedule Tribes, on an equal footing 

with other Indian citizens in public employment.
61

 Such affirmative action is referred to 

as ―reservations‖, a concept described by Samaraditya Pal thus:
62

 

The word ―reservation‖ has attained a particular legal significance in 

matters relating to public employment. The concept is founded on 

separating individuals or groups having certain characteristics 

(‗pertaining to backwardness‘) from the general category of candidates 

and conferring on them the benefit of special treatment. It is 

discrimination made in favour of the backward classes vis-à-vis the 

citizens in general and has been referred to as compensatory 

discrimination or reverse discrimination or protective discrimination. 

 

Some hold the view that the philosophy behind reservations goes too far, to over-

privilege individuals unqualified for certain public positions.  Indeed, such a view in 

opposition to extreme forms of reservation is offered by Justice Krishna Iyer, who 

believes that ―equalisation is the process to equality‖, and that reservations should only 

be used to give the disadvantaged person an opportunity to rise to the level of the rest.
63

 

In a judicial capacity Iyer has further stated, ―to correct inherited imbalance must not be 

an overkill‖, which suggests that reverse discrimination in reservations has the potential 

                                                
61

 Samaraditya Pal, Service Law: Relating to Gov’t and Public Undertakings, 2d ed. (Nagpur, Delhi: 

Wadhwa and Company, 2004).  
62  Ibid. at 136. 
63 Interview of Justice V.R. Krishna Iyer by Simran Prihar (July 10, 2009), at the Justice‘s residence in 
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to go beyond the point of mere affirmative action taken to raise the lowest sections to the 

level of the rest, and should accordingly be restricted.
64

 This paper illustrates this debate 

on how far reservations should go while providing an overview of the laws of 

reservation, and discusses the ineffectiveness of the reservation system‘s implementation 

in India. 

 

B) THE LAW OF RESERVATIONS IN PUBLIC EMPLOYMENT IN INDIA 

 

i) Broadly Considered 

 

Art. 16(1) and (2) of the Indian Constitution guarantee equality of opportunity to 

all citizens in respect of any type of State employment. No citizen can be discriminated 

against or be ineligible for any employment or office under the State on grounds only of 

religion, race, caste, sex, descent, place of birth or residence.  However, there are a 

number of caveats to the applicability of these provisions.  The article as a whole 

guarantees equality of opportunity to appointment in State services, but does not prevent 

the State from prescribing the necessary qualifications and selective tests for recruitment 

for government positions. State-prescribed qualifications may include physical fitness, a 

sense of discipline, moral integrity, loyalty to the State, and where the appointment 

requires technical knowledge, technical qualification may also be required.
65

 A selective 

test, however, cannot be arbitrary, must be based on reasonable grounds and there must 

be a nexus between the qualifications required and the nature of the service.
66

 

Additionally, clauses (3), (4), and (5) of Art. 16 have been cited as three exceptions to the 

                                                
64 Ajit Singh v. State of Punjab, (1999) 7 SCC 209, as quoted in Pal, supra note 61 at 137. 
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general rule of equality of opportunity provided in subsections (1) and (2).
67

 The 

exception in Art. 16(4) forms the bulk of the discussion in this paper on the reservation 

system. 

Art. 16(4) states: ―Nothing in this article shall prevent the State from making any 

provision for the reservation of appointments or posts in favour of any backward class of 

citizens which, in the opinion of the State, is not adequately represented in the services 

under the State‖. The power to make reservations under this subsection applies only if 

two conditions are satisfied.  First, the class of citizens must be backward, and second, 

the said class must be inadequately represented in the services of the State.
68

 There are 

several factors that must be considered in evaluating the first condition. In Balaji v. State 

of Mysore, the Supreme Court held that the caste of a person cannot be the sole criterion 

in ascertaining whether a particular class is backward or not. Poverty, occupation and 

place of habitation may all be relevant factors to be taken into consideration.
69

 If an entire 

caste is found to be socially and educationally backward, it may be included in the list of 

Other Backward Classes (―OBCs‖), however, the Court has also provided that once a 

caste is considered backward it should not continue to be considered backward forever. In 

State of A.P. v. U.S.V. Balram, it was provided that the Government should review the list 

periodically, and if a class reaches the state of progress where reservation is not 

necessary, the class should be deleted from the list of OBCs.
70

 

As previously mentioned, reservations rely on a coupling of Arts. 16(4) and 335, 

the latter of which states that ―the claims of the Scheduled Castes and the Scheduled 

                                                
67 Ibid.  
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Tribes shall be taken into consideration consistently with the maintenance of efficiency of 

administration‖. This effectively means that reservations for such groups should not be 

unreasonable and should be made with regard to the employment opportunities available 

to the general public. The historical background, reasons and justification for these 

reservations have been exhaustively dealt with by a nine-Judge bench of the Indian 

Supreme Court in the Mandal Commission case, which will now be discussed. 

 

ii) The Mandal Commission Case
71

 

 

Among other pronouncements on reservations, the Supreme Court in the Mandal 

Commission case held that there can be no reservation in promotions to selected posts.
72

 

This judgment built upon a previous case which held that the principles for determining 

seniority and promotions must be just, fair and reasonable, and not arbitrary, though the 

Government still has the rule-making power to regulate the seniority and promotions of 

government servants.
73

 The Court explains how the core principles of equality of 

opportunity provided in Art. 16(1) and (2) still apply to promotions within State 

employment, as well as to other issues related to reservations which are helpfully 

provided in summary by Pandey, below. First, however, the facts of the case will be 

discussed to provide a context for the case‘s numerous principles. 

On 1 January 1979, the Indian government headed by Prime Minister Morarji 

Desai appointed the second Backward Classes Commission under Art. 340 of the Indian 

Constitution. BP Mandal was appointed as Chairman of the Commission, which had the 
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mandate to investigate the Socially and Educationally Backward Classes (―SEBCs‖) of 

India and recommend steps for their advancement. Further to this purpose they were also 

to evaluate the desirability of setting quotas in government jobs for members of these 

classes, and referred to these quotas as ‗government reservations‘. The Commission 

submitted its Report in December of 1980, having identified as many as 3743 castes as 

SEBCs, and recommended a reservation of 27 percent government reservation for them. 

Prior to the Report being implemented, however, the Janta government collapsed due to 

internal strife and the Congress Party headed by Prime Minister Indira Gandhi came into 

power. The Congress government did not implement the Mandal Commission Report 

until 1989, when the Janta party again took the reins at the Central government level and 

declared that it would implement the Commission‘s report as it had originally promised. 

Accordingly, the government headed by Prime Minister VP Singh issued an Office 

Memoranda (―OM‖) on 13 August 1990, which reserved 27 percent seats for backward 

classes in government services. 

As Pandey provides, the acceptance of the report ―threw the Nation into turmoil 

and a violent anti-reservation movement rocked the nation for nearly three months 

resulting in huge loss of persons and property‖.
74

 A writ petition was thereafter filed on 

behalf of the Supreme Court Bar Association which challenged the validity of the OM 

and requested a stay. Though the Supreme Court stayed the operation until the final 

disposal of the case, in the meantime the Janta government collapsed again due to 

defections and the Congress party regained power in 1991. 

The Congress government, now headed by PV Narsimha Rao, issued another OM 

on 25 September 1991 which had two differences from its predecessor.  First, it 
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introduced an economic component in granting reservations, by giving preference to the 

poorer sections of the SEBCs in the 27 percent quota; and second, it reserved another 10 

percent of vacancies for ―other‖ SEBCs, or economically backward sections of higher 

castes. The original five-judge panel hearing the matter referred it to a special 

Constitutional Bench of nine Supreme Court judges in the Mandal Commission case. 

With a 6-3 majority, the Court for the Mandal Commission case partially upheld 

the two impugned notifications as valid and enforceable, subject to some conditions.  

First, socially advanced persons among the Backwards Classes, referred to as the 

―creamy layer‖, must be excluded from the 27 percent; second, reservations are confined 

to initial appointments only (not promotions); and third, the total reservation shall not 

exceed 50 percent in any case. However, the Court struck down the Congress 

government‘s OM reserving 10 percent government jobs for economically backward 

classes among higher classes. The Court further examined the scope and extent of Art. 

16(4) and clarified various aspects on which there were differences of opinion in a variety 

of earlier judgments. Pandey provides a helpful summary of these clarifications in the 

following twelve points:
75

 

1) A Backward Class of citizens in Article 16(4) can be identified on the basis of 

caste and not only on an economic basis.
76

 

 

 The majority held that a caste can be—and quite often is—a social 

class in India, and if it is backwards socially then it is a backward class 

for the purpose of Art. 16(4). Although urbanisation has to some 

extent broken this caste occupation relationship, it has not done so 

wholly and this [relationship] is still predominant in rural areas. 

 

 The majority further held that neither the Constitution nor the law 

prescribes the procedure or method of identification of backward 

classes. Nor is it possible or advisable for the Court to lay down any 
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such procedure or method. The Court stated that it must be left to the 

authority appointed to identify [backward classes]. 

 

2) [In clarification of Pandey‘s general exceptions to Article 16(1) and (2) 

mentioned above at page 19,] Article 16(4) is not[, strictly speaking,] an 

exception to Article 16(1). It is an instance of classification. Reservations can 

also be made under Article 16(1).
77

 

 

3) Backward classes in Article 16(4) are not similar to the ―socially and 

educationally backward‖ classes referred to in Article 15(4) [special 

provisions for the advancement of any socially and educationally backward 

classes of citizens or for the Scheduled Castes and the Scheduled Tribes].
78

 

 

 The scope is much wider in 16(4) because it does not contain the 

qualifying words ―socially and educationally‖. The phrase ―backward 

class of citizens‖ in 16(4) takes in Scheduled Castes and Scheduled 

Tribes and all other backward classes of citizens including the socially 

and educationally backward classes. Thus, certain classes may not 

qualify for 15(4) but may qualify for 16(4).  

 

4) [The c]reamy layer must be excluded from the backward classes.
79

 

 

 For example, if a member of a designated backward class becomes a 

member of IAS or IPS or any other [A]ll India service[,] his social 

status rises and he is no longer socially disadvantaged. His children get 

full opportunity to realize their potential [and] they are in no way 

handicapped in the race of life. His salary is also such that he is above 

want. It is not logical that his children should be given the benefit of 

reservation.  

 

5) Article 16(4) permits classification of backward classes into backward and 

more backward classes.
80

 

 

 This classification is necessary to help the more backward classes, 

otherwise the advanced sections of backward classes might take all the 

benefits of reservations. 

 

6) A backward class of citizens cannot be identified only and exclusively with 

reference to economic criteria.
81
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79 Ibid. at paras. 790-93. 
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25 

 

 Article 16(4) is not aimed at alleviation of poverty. It is specifically 

designed to give a due share in the [S]tate power to those who have 

remained out of it mainly on account of their social and therefore 

educational and economic backwardness. 

 

7) Reservation shall not exceed 50 percent.
82

 

 

 The Court relied on the speech of Dr. Ambedkar in the Constituent 

Assembly where he said that ―reservation must be confined to a 

minority of seats‖. Article 16(4) speaks of adequate representation and 

not proportional representation. 

 

8) Reservation can be made by Executive Order; it need not be made by 

Parliament.
83

 

 

9) No reservation [shall be made] in promotions.
84

 

 

 This is consistent with the object enshrined in Article 335. Once they 

[beneficiaries of reservations] are in the service, efficiency demands 

that these members too compete with others and earn promotions like 

all others. 

 

 However this rule will not apply to Scheduled Castes and Scheduled 

Tribes and they will continue to enjoy the benefit of reservation in 

promotion posts also. 

 

10) [A] Permanent Statutory body [shall] examine complaints of over-

inclusion/under-inclusion.
85

 

 

11) Mandal Commission Report, no opinion expressed.
86

 

 

12) Disputes regarding the new criteria can be raised only in the Supreme Court.
87

 

 

 

C) EVALUATION OF THE IMPLEMENTATION OF INDIA’S RESERVATION 

SYSTEM 

 

Today in the public service, 15 percent of seats are reserved for Scheduled Castes, 

7.5 percent for Scheduled Tribes and 27 percent for Other Backwards Classes. It has been 
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said that the system of reservations has been effective insofar as giving members of these 

groups the opportunity to participate in all levels of government and increasing their 

mobility.
88

 However, this is not a view shared by all. The creamy layer exclusion outlined 

by the Court in the Mandal Commission case has not been effectively implemented on the 

ground level. As noted by one scholar, reservation schemes ―tend to reproduce within the 

beneficiary class the same kind of clustering that the reservation is meant to remedy‖.
89

 

Indeed, there are many cases where socially advanced members of either Scheduled 

Castes and Scheduled Tribes, or OBCs, are able to claim reservations to the detriment of 

the most disadvantaged members of these groups—members meant to be the 

beneficiaries of the reservation system. In the public service at least, an ―elite‖ has 

developed within historically socially disadvantaged groups that garner all the benefits, 

and leave the rest of their group with little more than what they had prior to the 

enactment of Art. 16 of the Constitution! Hence, there is serious need for better 

implementation of the ―creamy layer policy‖ as provided in the Mandal Commission 

case. The creamy layer should be excluded from the group of beneficiaries, because only 

then can the intended targets of the reservation system benefit from its implementation. 

As Marc Galanter suggests, one way to put the creamy layer policy in action is through 

the use of income ceilings or compartmentalization of reservations.
90
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