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THE RIGHT TO WORK AND RIGHTS AT WORK: SOCIAL SECURITY IN 

INDIA BRIEFLY COMPARED WITH CANADA 

 

Simran Prihar 

 

A) INTRODUCTION 

 

There is no directly entrenched constitutional right to work in India; the Indian 

Constitution contains provisions on social security measures that the State is advised to 

implement, though it is not obligated to do so.  The relevant measures are found in Part 

IV of the Constitution, which contain the directive principles of State policy (―DPSPs‖). 

The Supreme Court in 1980 held that the DPSPs and the fundamental rights contained in 

Part III of the Constitution are complementary and supplementary to one another, and 

that they ―must strike a balance…. The directive principles prescribe the goal or end that 

is to be attained, and fundamental rights are the means to achieve such end.‖
1
  However, 

unlike the fundamental rights the DPSPs are not enforceable (or justiciable) rights, 

pursuant to Art. 37 of the Indian Constitution.  Rather, the DPSPs have been described as 

―goals‖ toward which the government should move in its policy, and for which there is 

no stipulated timeline for implementation.
2
 

Futher, the DPSPs are considered ―basic guidelines for the proper functioning of 

the State‖ and contain most of the economic, social and cultural rights articulated in 

international treaties and conventions, along with other documents widely considered to 

be international customary law.
3
 The Universal Declaration of Human Rights (―UDHR‖), 

for example, recognizes the right to social security as a human right in Arts. 22 through 

                                                
1Minerva Mills v. Union of India, (1980) AIR(SC) 1789, (1981) 1 SCR 206, (1980) 3 SCC 625. 
2 Interview of Prof. S. Thomas  by Simran Prihar (30 June 2009) at Vigil India Movement, Bangalore. 
3 South Asian Human Rights Documentation Centre, Introducing Human Rights (New Delhi: Oxford 

University Press, 2006). 
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25.
4
 To further inform this right the International Labour Office states the following: 

―Social Security is the security that society furnishes, through appropriate organisation, 

against certain risks to which its members are exposed. These risks are essentially 

contingencies against which the individual of small means cannot effectively provide by 

his own ability or foresight alone or even in private combination with his fellows.‖
5
 

Although the DPSPs are non-justiciable rights despite social security being 

recognized as a human right by the UDHR, the Indian Supreme Court has successfully 

expanded the scope of social security provisions contained in the DPSPs through activist 

judgments.  Social security has consequently become a de facto set of enforceable rights, 

as will be expounded upon.  In the constitutional entrenchment of these rights, 

commentators have observed that social security schemes are primarily meant for low-

income persons who suffer from situations in which it is difficult to work or to obtain 

work, including employment injury, industrial disease, invalidity or disablement, ill-

health or sickness, maternity, old age, burial, widowhood, orphanhood and 

unemployment.
6
  With this in mind, this paper will examine the Indian social security 

right to work and rights at work in particular, and provide a brief comparison of these 

rights with the Canadian model. 

 

B) THE INDIAN LAW ON THE RIGHT TO WORK AND RIGHTS AT WORK 

 

i) Constitutional Provisions 

 

As a DPSP, Art. 41 of the Indian Constitution states: 

                                                
4 Universal Declaration of Human Rights, GA res. 217(III), UN GAOR, 3d Sess., Supp. No. 13, UN Doc 

A/810 (1948) 71. 
5 Quoted in G.R. Madan, Indian Social Problems, 2d ed. (Calcutta: Allied Publishers, 1973) vol. 2 at 301. 
6 Punekar, S.D. ―Social Security Measures‖ in A.R. Wadia, ed., History and Philosophy of Social Work in 

India, 2d ed., (Bombay: Allied, 1968) at 101. 
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41. The State shall, within the limits of its economic capacity and development, 

make effective provision for securing the right to work, to education and to public 

assistance in cases of unemployment, old age, sickness and disablement, and in 

other cases of undeserved want. 

 

In addition to this provision there are various subsidiary social security measures 

provided for as DPSPs: 

39. The State shall, in particular, direct its policy towards securing— 

 

(a) that the citizens, men and women equally, have the right to an adequate 

means of livelihood; 

 

(b) that the ownership and control of the material resources of the community 

are so distributed as best to subserve the common good; 

 

(c) that the operation of the economic system does not result in the 

concentration of wealth and means of production to the common 

detriment; 

 

(d) that there is equal pay for equal work for both men and women; 

 

(e) that the health and strength of workers, men and women, and the tender 

age of  children are not abused and that citizens are not forced by 

economic necessity to enter avocations unsuited to their age or strength; 

 

(f) that children are given opportunities and facilities to develop in a healthy 

manner and in conditions of freedom and dignity and that childhood and 

youth are protected against exploitation and against moral and material 

abandonment. 

 

42. The State shall make provision for securing just and humane conditions of 

work and for maternity relief. 

 

43. The State shall endeavour to secure, by suitable legislation or economic 

organisation or in any other way, to all workers, agricultural, industrial or 

otherwise, work, a living wage, conditions of work ensuring a decent standard of 

life and full enjoyment of leisure and social and cultural opportunities and, in 

particular, the State shall endeavour to promote cottage industries on an individual 

or co-operative basis in rural areas. 
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ii) Legislation 

 

The main social security legislation in India is the Employees’ State Insurance 

Act, 1948, which is the basis of India‘s compulsory social insurance.
7
 Other social 

security legislation includes the Workmen’s Compensation Act, 1923; the Payment of 

Wages Act, 1936; the Minimum Wages Act, 1949; the Employees Provident Funds Act, 

1952; the Industrial Disputes (Amendment) Act, 1953; the Maternity Benefit Acts, 1961; 

the Contract Labour (Prohibition and Regulation) Act, 1970; the Payment of Gratuities 

Act, 1972; the Equal Remuneration Act, 1976; the Bonded Labour System (Abolishment) 

Act, 1976; and the Child Labour (Prohibition and Regulation) Act, 1986. Unfortunately, 

most of these Acts are restricted in application to the organised industrial sector only, and 

as a result the rural labour force cannot resort to legal compulsion for payment of a social 

security benefit like an industrial worker is able to claim. In short, as provided by K. 

Pratap, ―there is nothing like social security measures for … rural workers‖.
8
 

 

iii) Jurisprudence 

 

As previously stated, although the Indian Constitution does not directly provide 

for the right to work or rights at work, such rights have been established by activist 

judicial interpretations.
9
 The Supreme Court in the Pavement Dwellers case

10
 held that 

although the State may not be ―compellable to provide adequate means of livelihood or 

work to the citizens‖, the right to livelihood is an enforceable right under the Art. 21 right 

                                                
7 S.D. Punekar identifies two other areas of social security: social or public assistance, where most of the 

money comes from the State, and voluntary social insurance, where the beneficiaries undertake to cover 
their risks themselves. Ibid. at l03-104. 
8 K. Pratap, Rural Labour in India: Problems and Welfare Schemes (Delhi: Deep & Deep, 1992) at 125. 
9 Interview of Prof. Liji Samuel by Simran Prihar (9 July 2009) at the National University of Advanced 

Legal Studies, Cochin. 
10 Olga Tellis v. Bombay Municipal Corporation, (1986) AIR(SC) 180 (―Pavement Dwellers case‖). 
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to life. The petitioners argued that eviction from their slum and pavement dwellings was 

tantamount to deprivation of their Art. 21 right to life, which, as they argued, includes the 

right to livelihood. Since they would be deprived of their livelihood if they were evicted 

from their slum, the Court held that their eviction was an act contrary to their right to 

life:
11

 

[T]he question which we have to consider is whether the right to life 

includes the right to livelihood. We see only one answer to that question, 

namely, that it does. … If the right to livelihood is not treated as a part 

of the constitutional right to life, the easiest way of depriving a person of 

his right to life would be to deprive him of his means of livelihood to the 

point of abrogation. 

 

For similar reasons the Court has also held that denial of minimum wages to workmen is 

actionable, as per Peoples Union for Democratic Rights v. Union of India. In this case the 

Court upheld the right of a poor worker to directly approach the Supreme Court under 

Art. 32 of the Constitution, for an infringement of his rights as provided in the Minimum 

Wages Act, 1948, the Contract Labour (Regulation and Abolition) Act, 1970, the 

Employment of Children Act, 1970, the Equal Remuneration Act, 1976, and the Interstate 

Migrant Workmen (Regulation of Employment and Conditions of Service) Act, 1977, 

along with some other labour laws.
12

  However, as will be illustrated, implementation of 

judge-made laws in protection of social security rights is lacking.  The biggest problem in 

India, according to Dr. V. Suresh from the Peoples‘ Union for Civil Liberties, is the 

―disconnect between what is decided by the courts and the power to implement [the rules] 

on the ground level.‖
13

 

 

                                                
11 Ibid. at paras. 32-33. 
12 Peoples Union for Democratic Rights v. Union of India, (1982) AIR(SC) 1473. 
13 Interview of Dr. V. Suresh by Simran Prihar (7 July 2009) at the Peoples‘ Union for Civil Liberties 

(―PUCL‖) office in Chennai, Tamil Nadu.  Dr. Suresh is the State President of the PUCL in Tamil Nadu. 
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C) IMPLEMENTATION OF THE RIGHT IN INDIA, AND NREGA 

 

The right to work as enshrined in the UDHR has indeed been poorly implemented 

in India. Mukul Sharma attests to this being the case:
14

 

The right to work and the rights at work are perhaps the least prioritised in our 

country today…. Fundamental rights at work – elimination of forced and 

compulsory labour in all its forms, equal pay for women and men for work of 

equal work, freedom of association, and a ban on child labour – are missing. 

 

The problem in large part lies in matters of practicality. It is financially and physically 

impossible for any nation to fully observe for all its citizens a right to work, much less a 

nation with a population of 1.1 billion, with hundreds-of-millions living below the 

poverty line. As Michael von Hauff points out,
15

 

[I]t is important to realize that most developing countries have only 

incomplete social security systems. They are to be found above all in the 

formal sector, in the form of social insurance, state social benefits and 

employment policies. In the informal sector and subsistence economy, 

by contrast, there is generally no state insurance against social risks.
16

 

 

This statement rings true for India as much as any other developing country, and given 

the size of India‘s informal sector, it would be extremely difficult to bring all informal 

workers into the ―fold of an unified social security system‖.
17

 

G.R. Madan noted in 1973 that there was no legislative provision in India for 

unemployment insurance. Some provisions existed in the Industrial Disputes 

                                                
14 ―Right to Work and Rights at Work‖ The Hindu (Bangalore) (27 February 2009). 
15 Michael von Hauff, ―Human Rights, Informalisation of Employment and Social Security System in 

India: An Assessment,‖ in Mahendra P. Singh, Helmut Goerlich, Michael von Hauff, eds., Human Rights 

and Basic Needs: Theory and Practice (Delhi: Universal Law, 2008) 256. 
16 The concept of the ―informal sector‖ covers a wide range of labour market activities that includes both 

survival activities and illegal activities. The former includes casual jobs, subsistence farming, and 

temporary jobs, whereas the latter includes both crime and corruption. Informal workers thus avoid State 

regulation in the form of taxation, but on the other hand are unprotected by State run social security 
programs as well. The term has been defined by various world organs. See for example ―Concept of 

Informal Sector‖ The World Bank, online: The World Bank Group 

<http://lnweb90.worldbank.org/eca/eca.nsf/Sectors/ECSPE/2E4EDE543787A0C085256A940073F4E4?Op

enDocument>. 
17 Von Hauff, supra note 15 at 260. 
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(Amendment) Act of 1953 for lay-off and retrenchment rights, but there was certainly no 

comprehensive scheme.
18

 Unfortunately, the same can still be said today. It is heartening, 

however, that the government seems to be making strides in the right direction, at least 

legislatively. The National Rural Employment Guarantee Act (―NREGA‖) is one step by 

which the Central Government is attempting to deal with poverty and unemployment. As 

former Supreme Court Justice Patil puts it, ―having regard to resources, it might not be 

possible to guarantee work…[but the] NREGA scheme is a partial implementation of this 

right [to work]‖.
19

 Given such identified potential, a deeper view of the program is 

warranted. 

The NREGA is viewed by its proponents as having the potential to transform the 

face of rural poverty in India.  In fact, this program seems to be one of the major reasons 

why the Congress government was re-elected in the 2009 elections.
20

 The program 

guarantees at least 100 days of employment in unskilled labour jobs to at least one adult 

member of any rural household that registers for employment under the Act, and the 

government has recently increased the wage rate paid under the NREGA to 100 rupees 

per day. Hence, if the Act were perfectly implemented, any rural household utilising the 

scheme would be able to earn at least 10,000 rupees a year.
21

 This potential to tackle 

rural and urban poverty suggests that the NREGA is different from other government 

                                                
18 Supra note 5 at 324.  Also, although the Tamil Nadu State government runs an ―employment exchange‖ 

program, in which persons entering the workforce are referred by the government to companies in need of 

labour, this program has apparently become less popular over the past twenty years (Interview of A. 

Subramani by Simran Prihar [6 July 2009] in the Chennai High Court). 
19 Interview of Justice Shivraj V. Patil by Simran Prihar (14 July 2009) at Garden City College, Bangalore. 
20 Interview of Adv. Thampan Thomas by Simran Prihar (11 July 2009) at his residence in Cochin; 

Interview of Prof. MP Singh of NLU Delhi by Simran Prihar (20 July 2009) in the Parliamentary Library, 

New Delhi. 
21 Shankar Raghuraman, ―NREGA is a promise half-kept‖ Sunday Times of India (Mumbai) (12 July 2009) 

20. 
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initiatives aimed at poverty alleviation over the decades. When it comes to 

implementation, however, it seems that the NREGA is plagued with the same problems 

as most other Indian social security schemes. 

Between 1 April 2006 and 31 March 2007, a survey conducted by the Society for 

Participatory Research in Asia (―PRIA‖) in 21 districts of 14 States across India found 

that less than six percent of households registered under the NREGA had actually 

received 100 days of employment. Further, PRIA found that the gram panchayats (local 

governments) were implementing only 81 percent of the total projects sanctioned under 

the scheme. PRIA also found that rural workers were still not aware of the procedure to 

get their entitlements under the program; in the 530 surveyed villages, only 45 percent 

of surveyed registered households had ever asked for a job.
22

 

More recently, the Times of India in its 2009 Special Report: Bharat at Work 

provided a pan-Indian picture of how the NREGA is working, with correspondences 

from various States on the scheme‘s successes and failures. Aggregate data for the three 

years during which the NREGA has been in operation (since 2006) shows that on 

average, only 50 percent of the households that registered under the scheme actually 

receive employment, and the average number of days of employment received by each 

of these households is only 45 out of the promised 100. Thus, at best, only a quarter of 

NREGA‘s promise is being delivered. Moreover, these aggregate figures do not reveal 

the wide disparity between States in the implementation of NREGA. In terms of State 

percentages of registered households that are provided with work, Maharashtra averages 

                                                
22 Aarti Dhar, ―Under 6 per cent registered households got 100 days‘ employment, reveals study‖ The 

Hindu (10 February 2007). 
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13 percent over three years, while Rajasthan is at the other end of the spectrum with an 

average of 73 percent.
23

 Apparently the NREGA has been working very well in Tamil 

Nadu, where Rs. 2,050 crore has been given out in wages and elderly workers are able 

to re-enter the workforce through the program.
24

 But in Lucknow district in Uttar 

Pradesh, the story is different.  The most common complaint is that, although labourers 

are given work, they are not paid on time, if at all. There is a consequent lack of persons 

reporting for work on NREGA in this State, most probably due to the reasoning that it is 

more profitable to work other jobs where less is earned, but at least pay is given on 

time.
25

 The story is similar in Midnapore, West Bengal, where not only payment but 

days of work are hard to come by.
26

 The report concludes that there is considerable 

scope for improving the implementation of the scheme, in some States more than others, 

but overall the scheme is a welcome development in terms of enhancing social security 

in India. 

 Given the practical difficulties in ensuring work for every Indian citizen as 

outlined above, it is no surprise that the NREGA cannot serve as a full implementation of 

any substantive right to work. However, taking into account the difficulty of 

implementing any sort of social security system for the agricultural sector of India, which 

is by necessity part of the informal sector, the program seems to offer some hope to the 

poorest and most vulnerable of the country's citizens. As long as the country is faced with 

an informal sector of the present proportions, it will be next to impossible for India to 

                                                
23 Supra note 21. 
24 Radha Venkatesan, ―Sign up now, age no bar in coffee country‖ Sunday Times of India (Mumbai) (12 

July 2009) 20. 
25 Ashish Tripathi, ―Pucca work, kuchcha payment‖ Sunday Times of India (Mumbai) (12 July 2009) 20. 
26 Sukumar Mahato, ―100 days? Lucky if they get even one‖ Sunday Times of India (Mumbai) (12 July 

2009) 20. 
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maintain any comprehensive scheme of social security, and thus the industry-specific 

approach of NREGA is a laudable one. By instituting other such sectoral programs 

simultaneously, India may be able to bring its poorest citizens into the social security 

fold. 

 

D) CANADA COMPARED: THE EI PROGRAM 

 
i) Social Security in Canada 

 

When one thinks of social security in Canada (outside the realm of healthcare), 

the first thing that comes to mind is the compulsory federal Employment Insurance (―EI‖) 

program, which all employees—with certain exceptions like the self-employed—must 

contribute to from their incomes. Although Canadian social security encompasses a vast 

number of other social security programs as well, this section will focus on the 

effectiveness of the EI program in order to provide a point of comparison with the Indian 

NREGA. 

EI is a legacy of the Great Depression and ―remains a pillar of Canada‘s social 

safety net‖.
27

 It provides temporary monetary assistance for Canadians who are 

unemployed, with the proviso that recipients must be looking for work or upgrading their 

skills at the same time. Those who are sick, pregnant or caring for a newborn or adopted 

child, as well as those who must care for a family member who is seriously ill with a 

significant risk of death, may also be eligible for EI.
28

  

                                                
27 ―On the Dole: Employment Insurance in Canada‖ CBC (25 January 1945), online: CBC Digital Archives 

<http://archives.cbc.ca/economy_business/employment/topics/3693/>. 
28―Employment Insurance‖ Service Canada (3 April 2004), online: Service Canada 

<http://www.servicecanada.gc.ca/eng/ei/menu/eihome.shtml>. 
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One of the major problems with the EI system is that of delay, which has recently 

become worse with the unemployment rate at 8.0 percent due to the recession in the first 

quarter of 2009.
29

 As a result of the increase in unemployment, the Canadian government 

announced in its 2009 budget that an additional $60 million would be spent on improving 

the delivery of EI services across the country. Additional staff was thus hired to deal with 

the processing of claims.
30

 Among the other aspects of the system that need reform are 

the equity of the system, reduction of work disincentives, promotion of labour force 

mobility, and assurance that program costs do not create a drag on economic activity. 

In terms of equity, eligibility for EI is not uniform across Canada as far as 

individual workers are concerned. The criteria to qualify for EI benefits ranges from 420 

to 700 hours of insured work in the previous 52 weeks, and benefits last from 19 to 50 

weeks depending on where an individual worker lives. With the entrance requirements 

and benefits entitlements adjusted monthly to reflect the latest regional unemployment 

rates, a worker from a region with a low unemployment rate may find it more difficult to 

gain assistance from EI than a worker from a region with a high unemployment rate. In 

terms of work disincentives, as the unemployment rate rises an unemployed worker‘s 

ability to obtain higher benefits for longer periods of time increases. As a result, the 

incentive to look elsewhere for employment diminishes. This type of ―misallocation of 

labour‖ has been said to reduce ―overall economic output‖ and hamper productivity.
31

 

                                                
29 ―Reforming Canada‘s Employment Insurance (EI) System‖ The Canadian Chamber of Commerce (14 

May 2009), online: The Canadian Chamber of Commerce 

<http://www.chamber.ca/images/uploads/Reports/reforming-canadas-employment-insurance-
system0509.pdf> at 2. 
30 Susan Munroe, ―Improvements to the Canadian Employment Insurance Program - 2009 Changes to 

Canadian Employment Insurance‖ About.com: Canada Online (28 March 2009), online: About.com 

<http://canadaonline.about.com/od/ei/a/eichanges2009.htm>. 
31 Supra note 29 at 4-5. 
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When compared to India‘s NREGA program, the EI scheme can perhaps be said 

to be much more comprehensive, with its shortcomings calling only for regulatory 

reforms rather than constitutional reforms.  However, for a truly illuminating comparison 

of the effectiveness of the two programs, one must also consider the stark differences 

between India and Canada which contribute to different problems of implementation. As 

of 1 January 2009 Canada‘s population was 33.5 million, as compared to India‘s 1.13 

billion. And beyond total population, India has a workforce of roughly 400 million, 28.11 

million of whom work in the formal sector and only 7.5 million of whom are protected by 

the regular system of social security benefits. The regular social security system thus 

reaches only about 1.8 percent of the entire Indian workforce!
32

 A scheme as limited as 

the NREGA cannot be expected to even begin to tackle the remaining 98.2 percent in just 

three years of activity. 

 

ii) The Non-Necessity of Constitutional Entrenchment of Social Security Provisions 

in Canada 

 

In Canada, the Charter does not address the issue of social security and Canadian 

courts have not interpreted s. 7 of the Charter, which houses the right to life, liberty and 

security of the person, to include a right to livelihood.
33

 In fact, it has been repeatedly 

held that s. 7 does not include a right to work.
34

 The Canadian Constitution does, 

however, provide for the promotion of the ―well-being of Canadians‖ in s. 36(1),
35

 which 

                                                
32 Supra note 15 at 261. 
33 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the 

Canada Act 1982 (U.K.), 1982, c. 11. 
34 See for example, R. v. Banks (2001), 55 O.R. (3d) 374 (OCJ); Swan v. Canada, [1990] 2 F.C. 409 

(FCATD); Lemieux v. Quebec, 2006 DTC 6486 (QCCS). 
35 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s.36(1) reads: 
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can be seen as something akin to the Indian DPSPs, particularly Arts. 39 and 41 

(provided above). In any case, it seems unlikely that constitutional recognition in Canada 

of a ―right to work‖ or a right to social security would have much effect in improving the 

effectiveness of the social security system already in place. Social security is as much a 

part of Canada‘s identity as hockey, whether it is in the form of EI or the healthcare 

system, and thus the shortcomings of the Canadian social security system call for much 

less sweeping measures than constitutional entrenchment through judicial activism, as 

has been done in India.  Regulatory changes are what the Canadian social security system 

requires, not constitutional changes. 

 

E) CONCLUSION 

 

From the foregoing it seems that entrenchment of an enforceable DPSP right to 

social security in India does not have a different on-the-ground result than would 

entrenchment of such a right as a fundamental right. At least in terms of the right to 

livelihood, the Indian courts are willing to make DPSPs enforceable as fundamental 

rights, but effective implementation is lacking. The case is different in Canada, however.  

Putting aside the differences between India and Canada which contribute to their 

difficulties with their respective systems of social security, the Canadian EI system 

provides one model that the Indian government may wish to examine in its continual 

                                                                                                                                            
 36 (1) Without altering the legislative authority of Parliament or of the provincial legislatures, or 

the rights of any of them with respect to the exercise of their legislative authority, Parliament and the 

legislatures, together with the government of Canada and the provincial governments, are committed to  
 

 (a) promoting equal opportunities for the well-being of Canadians; 

 (b) furthering economic development to reduce disparity in opportunities; and 

 (c) providing essential public services of reasonable quality to all Canadians. 
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development of a more effective and comprehensive NREGA-led system of social 

security.  
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CHILD LABOUR LAWS IN INDIA, AND THE IMPLEMENTATION OF 

RELATED LAWS IN CANADA 

 

Simran Prihar 

 

A) INTRODUCTION 

 
The issue of child labour is of concern all over the world. It most notably began to 

attract public attention and debate in India in 1985, when an NGO based in Bangalore 

drafted a Bill dealing with the issue. The group argued that poverty was the main cause of 

child labour, and that it was most practical to regulate the conditions under which 

children work rather than to prohibit child labour altogether.
36

 This Bill eventually turned 

into the Child Labour (Prohibition and Regulation) Act of 1986 (―Child Labour Act‖),
37

 

which focused only on the regulation of working conditions. The implementation of this 

Act and the corresponding fundamental right found in Art. 24 of the Indian Constitution, 

however, has been less than ideal. This paper attempts to provide some insight into child 

labour in India and the corresponding Indian law that deals with child labour, and 

thereafter provides some comments on how Canada deals with child labour and 

implements child labour laws. 

 

B) INDIAN LAW ON CHILD LABOUR 

 
The UN Convention on the Rights of the Child (―CRC‖), which India has ratified, 

defines a child as any ―human being below the age of eighteen years, unless under the 

                                                
36 Neera Burra, Born to Work: Child Labour in India (Delhi: Oxford University Press, 1995). 
37 The Child Labour (Prohibition and Regulation) Act, 1986 (Act 61 of 1986) (India) [Child Labour Act]. 
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law applicable to the child, majority is attained earlier‖.
38

  Further, Art. 32 of the CRC 

states the following: 

1. States Parties recognize the right of the child to be protected from economic 

exploitation and from performing any work that is likely to be hazardous or to 

interfere with the child's education, or to be harmful to the child's health or 

physical, mental, spiritual, moral or social development.  

 

2. States Parties shall take legislative, administrative, social and educational 

measures to ensure the implementation of the present article. To this end, and 

having regard to the relevant provisions of other international instruments, States 

Parties shall in particular: 

 

(a) Provide for a minimum age or minimum ages for admission to 

employment;  

 

(b) Provide for appropriate regulation of the hours and conditions of 

employment; 

 

(c) Provide for appropriate penalties or other sanctions to ensure the 

effective enforcement of the present article. 

 

Aside from being a party to the Convention, India recognizes the importance of 

this CRC article as the Indian Constitution at Art. 24 provides the age of fourteen years as 

the dividing line between child labour and adult labour. The right thereby given is a 

directly entrenched fundamental right in the Indian Constitution: 

No child below the age of fourteen years shall be employed to work in any factory 

or mine or engaged in any other hazardous employment. 

 

In addition to the fundamental right against child labour in certain situations, the directive 

principles of State policy also address this issue in Art. 39 of the Constitution, 

particularly in clauses (e) and (f): 

The State shall, in particular, direct its policy towards securing— 

… 

(e) that the health and strength of workers, men and women, and the 

tender age of children are not abused and that citizens are not forced 

                                                
38 Convention on the Rights of the Child, 20 November 1989, 1577 U.N.T.S. 3, Art. 1, online: 

<http://www.unhcr.org/refworld/docid/3ae6b38f0.html>. 
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by economic necessity to enter avocations unsuited to their age or 

strength; [and] 

 

(f) that children are given opportunities and facilities to develop in a 

healthy manner and in conditions of freedom and dignity and that 

childhood and youth are protected against exploitation and against 

moral and material abandonment. 

 

Although the fundamental right provided in Art. 24 unequivocally states that 

children will not be allowed to work in any hazardous employment, the word ‗hazardous‘ 

itself is not defined. Neera Burra points out that so long as ―the word hazardous is not 

defined, children in many sectors will not ... come under the purview of the law‖.
39

 The 

Child Labour Act lists particular processes in certain industries as being banned for 

children below the age of fourteen years, with the proviso that the ban will not apply to 

children working as part of a family operation or working in any State-funded or State-

supported institutions.
40

 Moreover, although the Child Labour Act says that children who 

work in ―non-hazardous‖ employment should not work more than six hours a day 

including hours of rest, it does not fix a minimum age for ―non-hazardous‖ 

employment.
41

  As well, even though no child shall work more than three hours without 

an hour-long rest break, no child shall work overtime, and no child shall work between 

the hours of 7:00 p.m. and 8:00 a.m.,
42

 as Kathyayini Chamaraj illustrates in her study of 

child labour in Karnataka, these rules along with most others enunciated in the Child 

Labour Act are poorly implemented.
43

 

 

                                                
39 Supra note 36 at 240. 
40 Ibid. at 2. In this respect the provisions of the 1986 Child Labour Act, supra note 37, are almost identical 

to those in the Employment of Children Act, 1938 (Act 26 of 1938), which was repealed by s.22(1) of the 
Child Labour Act. 
41 Kathyayini Chamaraj, Child Labour in Karnataka (booklet produced with support from UNICEF & 

Dept. of Labour, Govt of Karnataka, December 1999) at 28. 
42 Supra note 37, s. 7(2), (4) and (5). 
43 Supra note 41. 
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C) IMPLEMENTATION OF ARTICLE 24 OF THE INDIAN CONSTITUTION 

 
Any short visit to a major city or village in India will reveal that children form a 

large part of the country‘s labour force, and that these children are usually from the most 

impoverished sections of the population.
44

 Burra provides a brief look at the percentage 

of child workers in several industries across the country, with the numbers ranging from 

5 percent in the powerloom industry in Bhiwandi, Maharashtra, to an astonishing 75 

percent in the carpet-weaving industry in Mirzapur-Bhadohi, Uttar Pradesh.
45

 Burra also 

points out that the most common reason for parents not sending their children to school is 

because they are so poor. She accepts that there is some merit to such reasoning, given 

that poor families exist on the margins of survival, however she also points out that this 

reasoning should be considered alongside certain vested interests:
46

 

There is a vested interest in seeing that the children of the poor do not 

avail themselves of the facilities for education. Large numbers of 

children are lured away from schools by middlemen who offer a better 

life if they agree to work. 

 

Chamaraj takes a similar view, stating that the proponents of the view that poverty is the 

main cause of child labour ―refuse to acknowledge that the haves in society or the state 

have any role to play in the continued exploitation and immiserisation of the poor[,] or in 

the active denial to them of the opportunities by which they can come up in life‖.
47

  Both 

facets to problem, that child labour is caused by poverty and that it is continued by 

certain vested interests, will now be explained in greater detail. 

                                                
44 This observation reflects impressions made upon the author after a pan-Indian trip through India in July 
2009 to conduct research for this article.  Her research took her through the Indian cities and adjoining 

localities of New Delhi, Mumbai, Bangaluru, Hyderabad, Cochin and Chennai. 
45 Supra note 36 at xxii-xxiii. 
46 Ibid. at 224-25. 
47 Supra note 41 at 30. 
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There is no doubt that poverty is a significant cause of the persistence of child 

labour in Indian society. As said by Supreme Court Justice Dr. Shivraj V. Patil, poverty 

in effect interferes with inalienable rights and makes it difficult, if not impossible, for 

affected persons to sustain the family without the help of child labour.
48

 Dr. R.M. 

Ramathal, Chairperson of the Tamil Nadu State Commission for Women, notes that in 

her State, the prohibition against child labour up to 14 is implemented fairly effectively, 

but after 14 children are no longer protected and thus many of them are forced to drop out 

and work rather than continue their studies.
49

 Further, there is a strong correlation 

between child labour and non-compulsory education that must be recognized. Burra notes 

that the question of compulsory education was linked to that of the abolition of child 

labour as early as 1921, and she identifies education as the only means to provide 

mobility to the socially and economically disadvantaged sections of society. For all the 

industries she studied, it is clear that the children of the lowest level of workers, the 

underemployed or the unemployed, are the ones who are not attending school and 

constitute the bulk of the child labour force. She found that there is widespread awareness 

about the importance of an education among the parents of these children, and that in 

cases where the economic circumstances of workers has improved at all, the first thing 

parents had done was to remove their children from the workforce and put them into 

school.
50

 

Meanwhile, there is also a vested interest of the upper strata of rural society in 

keeping the poorer groups uneducated. In a study cited by Burra, one researcher noted 

                                                
48 Supra note 19. 
49 Interview of Dr. RM Ramathal by Simran Prihar (6 July 2009) at the Tamil Nadu State Commission for 

Women. 
50 Supra note 36 at 230. 
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opposition by the rich peasants toward making elementary education compulsory, which 

was due to the fear that the traditional order would be disturbed. He observed that the 

continuing illiteracy of the labouring groups helps the reinforcement of the traditional 

patterns of authority in village life, and puts it very bluntly when he says:
51

 

The reasons are very simple. They are against compulsion as they fear 

that universal and compulsory enrolment would deprive them of the easy 

supply of child labour. In that case, they would need to hire adults at a 

higher wage instead of child labour, which would lead to an increase in 

their cost of agricultural production. 

 

Investigators from another study by the Rural Wing of the National Labour Institute on 

bonded labour interviewed some owners of bonded labourers about education for 

working children. The owners‘ collective response was:
52

 

Once they are allowed to come up to an equal level, nobody will go to 

the fields. Fields will be left uncultivated everywhere. We have to keep 

them under our strong thumb in order to get work done. 

 

As Burra aptly points out, it is important to keep in mind the social contexts in which 

child labour flourishes at the expense of education. Although it is easy to blame poverty 

outright for the plight of these children, one must keep in mind that there are large sectors 

of the Indian economy that would be detrimentally affected by the loss of the cheap and 

immobile labour that children provide.
53

 

 

D) IMPLEMENTATION OF CHILD EDUCATION AND CHILD LABOUR 

LAWS IN CANADA 

 
In Canada, attitudes towards child labour changed dramatically during the 19th 

and 20th centuries. In the 18th century it was normal for children as young as 7 to be 

                                                
51 Quoted in Burra, ibid. at 228. 
52 Quoted in Burra, ibid. at 229. 
53 Ibid. at 229. 
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working, either inside or outside the home. Child labour made an important contribution 

to native culture as well as to societies in New France and early English Canada. By 

1911, 85 percent of all children aged 10-12 were in school, and the proportion of 13-, 14- 

and 15-year-olds enrolled stood at 78 percent, 63 percent and 42 percent respectively. 

Thus, an important indicator in the decrease in child labour in Canada has been the steady 

increase in the percentage of children attending schools.
54

 

Barman notes that several conditions combined to bring child labour in Canada to 

an end: 

Many jobs were ―dead end‖: poorly paid menial positions without any 

opportunity for advancement. Some positions, such as those of 

messenger boy and newspaper vendor, did not lead to adult employment. 

Moreover, most children holding jobs came from working-class 

backgrounds and were of special concern to middle-class reformers 

intent on improving Canadian society. As well as supporting compulsory 

schooling and measures to combat juvenile delinquency, reformers 

sought to ban child labour. Although the first provincial legislation 

regulating child labour in factories and mines had been passed in the 

1870s and 1880s, the prohibition of child labour came only in the new 

century. 

 

By 1929 most provinces had passed legislation that prohibited children under 14 from 

employment in factories and mines. Thereafter during the Great Depression, many adults 

sought jobs formerly done by children. As a result, by 1931 96-97 percent of children 

aged 9-12 were in school, with the proportion of children 13, 14 and 15 years old in 

school having risen dramatically since 1911 to 93 percent, 83 percent and 67 percent 

respectively.
55

 

Currently, the minimum age for children allowed to work depends on the 

province in which they reside. In Newfoundland and Labrador, Ontario, Quebec and New 

                                                
54 Jean Barman, ―Child Labour‖ The Canadian Encyclopedia, online: The Canadian Encyclopedia 

<http://www.thecanadianencyclopedia.com/index.cfm?PgNm=TCE&Params=A1ARTA0001577>. 
55 Ibid. 
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Brunswick, children can enter the workforce at 14, whereas in Alberta a 12 year-old can 

work for up to two hours a day during a school day and no longer than eight hours a day 

on weekends, between the hours of 6 a.m. and 9 p.m. In British Columbia, a child 12 or 

younger may be allowed to work with a permit from the Director of Employment 

Standards and in Manitoba, the minimum age for work is 16.
56

 

There are various general restrictions on child labour. For example, child workers 

in some provinces need the permission of their parents or guardian to work. In other cases 

they may need permission from their school principal. Generally across the country, 

children are required to be in school during regular school hours and are not permitted to 

work at night. Similar to Art. 24 of the Indian Constitution, most Canadian provinces 

prohibit children from working in ―dangerous jobs‖ or jobs that could have a negative 

effect on their moral development. However, in cases of farm labour, sometimes child 

labour laws are relaxed. In Quebec, for example, if a parent so requests a child may be 

allowed to miss up to six weeks of school in order to help with urgent work on the farm. 

Nevertheless, employment standards legislation everywhere in Canada imposes upon 

employers a duty of care to protect the health and safety of young workers.
57

 

 

E) CONCLUSION 

 

In India, the prohibition of child labour was seen as a social goal during the time 

the Constitution was being framed, and so this goal was enshrined in the Constitution. In 

Canada, by the time the Charter of Rights and Freedoms came into existence in 1982, the 

                                                
56 ―Minimum Age For Employment In Canada‖ Labour Program, Human Resources and Social 

Development Canada (15 October 2006), online: Human Resources and Skills Development Canada 

<http://www.hrsdc.gc.ca/eng/lp/spila/clli/eslc/minage%28e%29.pdf >. 
57 ―Child Labour in Canada‖ CBC News (9 October 2006), online: CBC.ca 

<http://www.cbc.ca/news/background/child-labour/childlabour-canada.html>. 
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provinces had been regulating child labour for decades and legislation to this effect was 

already in place. The prohibition of child labour in Canada, although not entrenched in 

the Canadian Constitution, has arguably been more effectively administered than in India, 

though this observation should not prompt a hasty conclusion that it is perhaps better to 

have no constitutional right against child labour.  Such a conclusion would ignore a 

multitude of factors which go to the effective implementation of legal rights, whether 

provided in a constitution or by statute. Regulation of child labour is infinitely easier in 

Canada than in India due to various factors such as population, poverty, and social 

structure. It is beyond the scope of this paper to discuss in depth the differences between 

the two countries, however, the point here is to stress and illustrate that laws are not 

necessarily more or less effective based on whether or not they are constitutionalized—it 

is implementation that matters.  However India chooses to put in place its child labour 

laws, their implementation must be improved to have any meaningful force. 
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THE INSTITUTIONAL TREATMENT OF HIV/AIDS IN INDIA AS BRIEFLY 

COMPARED WITH CANADA 

 

Taryn Simionati 

 

A) HIV/AIDS IN INDIA AND THE RIGHT TO HEALTH 

 

Many Indians have difficulty accessing their healthcare system because of 

remoteness from public healthcare facilities and an inability to pay for private health 

services.  Indians with HIV/AIDS are even worse off, as they are treated harshly and 

regarded as a ―new group of untouchables‖.
58

  In addition to having to deal with a broken 

healthcare system, sufferers of HIV/AIDS in India must as well cope with the 

government stigma attached to their disease, manifest through human rights aggressions 

by the police and through judgments of the courts. 

The Constitution of India provides as a fundamental right in Art. 21 that ―no 

person shall be deprived of his life or personal liberty except according to procedure 

established by law‖.  There also exist numerous international covenants which India is a 

party to, that support the right to health as acting for the interests of individuals with 

HIV/AIDS.  For example, the International Covenant on Civil and Political Rights and 

the International Covenant on Economic, Social and Cultural Rights, both of which India 

has acceded to, contain articles that require ―equal [status for all persons] before the law 

and ... entitle[ment] without any discrimination [for all persons] to the equal protection of 

the law‖, and further prohibit discrimination on the basis of various grounds including an 

open category labelled ―other status‖.
59

  Further, as a document widely considered part of 

                                                
58 NS Sreenivasulu, Human Rights: Many Sides to a Coin (New Delhi: Regal, 2008) at 118. 
59 International Covenant on Civil and Political Rights, 19 December 1966, Can. T.S. 1994 No. 2, 32 

I.L.M. 289 (entered into force 23 March 1976), Art. 26; International Covenant on Economic, Social and 

Cultural Rights, 16 December 1966, 993 U.N.T.S. 3, 6 I.L.M. 360 (entered into force 3 January 1976), Art. 

2(2). 
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international customary law, the Universal Declaration of Human Rights at Art. 7 

states:
60

 

All are equal before the law and are entitled without any discrimination to 

equal protection of the law. All are entitled to equal protection against any 

discrimination in violation of this Declaration and against any incitement 

to such discrimination. 

 

As now will be discussed, in spite of the broad right conferred by Art. 21 of the Indian 

Constitution and the corresponding rights against discrimination given in international 

covenants and documents, Indians suffering from HIV/AIDS are nonetheless subject to 

discrimination by the police and judiciary.  The healthcare system as well gives 

disincentives for sufferers to seek treatment. 

 

B) JUDICIAL TREATMENT OF THE RIGHT TO HEALTH FOR INDIVIDUALS 

WITH HIV/AIDS IN INDIA 

 

A key HIV/AIDS case on the infringement of the fundamental right contained in 

Art. 21 of the Indian Constitution is the case of Dominic D‘Souza.
61

  In 1988, Goa was 

the first State to enact a law on HIV/AIDS.  It legislated in 1987 the Goa Public Health 

Amendment Act,
62

 which amended the Goa, Daman and Diu Public Health Act, 1985 

(―Goa Public Health Act‖)
63

 to require mandatory testing of anyone suspected to be HIV 

positive.
64

  Pursuant to the amendments, if a person tested positive for HIV, he or she was 

automatically isolated and quarantined, which is precisely what happened to D‘Souza. 

                                                
60 Supra note  4, Art. 7. 
61 Lucy S. D’Souza v. State of Goa, (1990) AIR(Bombay) 355. 
62 Goa Public Health Amendment Act, 1987 (Act 7 of 1987). 
63 Goa, Daman and Diu Public Health 1985 (Act 25 of 1985) [Goa Public Health Act]. 
64 The relevant amendments to the Goa Public Health Act, ibid., are outlined  in D’Souza, supra note 61 at 

para. 3. 
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On 14 February 1989, a police officer came to D‘Souza‘s home and without 

providing a reason informed D‘Souza that he was to report to the police station.  D‘Souza 

was tested at the station for HIV/AIDS without being told what the tests were for, and for 

the next 64 days was isolated pursuant to the Goa Public Health Act at a former TB 

sanatorium.  While in confinement, D‘Souza was treated inhumanely, forced to drink 

water from a toilet, and his family was denied access to him.  The media meanwhile 

sensationalized his case by reporting that he had AIDS and was promiscuous.
65

 

D‘Souza‘s mother and community members fought against the Goa Public Health 

Act on the basis that it grossly infringed the fundamental right to life and liberty.  She 

noted that individuals infected with HIV/AIDS are reluctant to seek medical treatment 

because of the certainty that their constitutional rights will be infringed.  The provision in 

the Goa Public Health Act relating to mandatory isolation for any individual that tests 

positive for HIV was amended to have ―optional status‖ after the D’Souza case, but this 

status still allows the Government of Goa to isolate HIV-positive persons at any time.  

Therefore, despite the amendment, in effect the Act remains the same and continues to 

infringe the fundamental right provided at Art. 21 of the Constitution.  What‘s more, 

there are no other legislated laws that prohibit discrimination against HIV/AIDS victims, 

aside from decisions where it was held that HIV/AIDS sufferers were not to be refused 

treatment at public hospitals or terminated from their place of employment in the public 

sector on the basis of their HIV status, and a holding that private healthcare providers 

were not to refuse to give treatment to HIV-positive individuals in emergency 

                                                
65 As provided in Ashok Sahni, Legal Aspects of Healthcare: A Guide for Public, Health Professional & 

Legal Experts (Bangalore: Yem Yes Printers, 1995) at 223-24. 
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situations.
66

  Still, however, an infected individual cannot freely enjoy the right to life if a 

State Government can isolate him or her for having HIV/AIDS. 

In the case filed by D‘Souza‘s mother, the Court notes that ―education and 

counselling of the patient is the most important and effective weapon to be used in the 

war against AIDS‖.  However, the court goes on to state that ―in matters like this 

individual rights has to be balanced in the public interest‖, and, ―even if there is a conflict 

between the right of an individual and [the] public interest, the former must yield to the 

latter‖.
67

  With regards to isolation, the Court further states, ―isolation may be in the 

interest of an AIDS patient, because he may become desperate and lose all hope of 

survival and therefore, has to be protected against himself‖.
68

  It is astounding that the 

Court here believes that the Goa Public Health Act maintains a proportionate balance 

between the patient‘s best interest and that of Indian society‘s.  However, D‘Souza‘s 

account of his time in isolation is persuasive enough to suggest otherwise: ―you can never 

fully realize the depths to which I had been hurt, humiliated and broken.  I prayed most 

fervently to God to strike me dead.  I did not want to live a moment longer‖.
69

  One 

wonders how, after reading this account, isolation could possibly be in the best interest of 

D‘Souza.  The Court‘s support for the infringement of fundamental rights of an AIDS-

infected person under the guise of ―being in the public interest‖ goes a long way to 

                                                
66 Viviana Waisman & Anika Rahman, eds., ―2. India‖ in Women of the World: Laws and Policies 

Affecting Their Reproductive Lives (New York: Center for Reproductive Law & Policy, 1997) at 87, online: 

Center For Reproductive Rights 

<http://reproductiverights.org/sites/crr.civicactions.net/files/documents/pdf_wowsa_india_0.pdf >.  The 

excepting cases respectively are MX v.ZY, (1997) AIR(Bombay) 406; Parmanand Katara v. Union of 
India, (1989) 4 SCC 286. 
67 Lucy S. D’Souza v. State of Goa, supra note 61 at paras. 7-8. 
68 Ibid. at para. 8. 
69 See Sahni, supra note 65 at 224. 
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explaining why many individuals infected with HIV/AIDS would, rather than seeking 

help, simply go ―underground‖ to keep their condition a secret. 

 

C) LAPSES IN THE INDIAN HEALTHCARE SYSTEM’S VIGILANCE 

 

From the foregoing it is apparent that Indians infected with HIV/AIDS have been 

stigmatized as promiscuous and are seen as the new group of ―untouchables‖.  Although 

they have fundamental rights entrenched in the Constitution of India, these rights are 

blatantly disregarded even by the courts, who claim that isolation of HIV/AIDS sufferers 

is beneficial for the sufferer and necessary for the public interest.  Would such 

proclamations apply as well to individuals infected through no fault of their own, such as 

those infected through transfusions of untested blood?  Indeed, what if the healthcare 

system itself is to blame for infecting an unknowing individual?  Healthcare in India is in 

such a state that sometimes the innocent are infected through sloppy medical practices.  

In 1990, for example, 26-year-old Sunita Heganavar received one bottle of blood during a 

surgical procedure to mend a defective heart valve, and received a further three bottles 

after surgery.  Though the first three bottles had been tested for HIV/AIDS and were not 

contaminated, the fourth bottle remained untested and was later determined to contain 

contaminated blood.  When the hospital became aware of the contaminated blood they 

contacted Heganavar to inform her of the situation and told her not to have children.  She 

did have a child two years later that was born with the virus, and her husband contracted 

the virus from her as well.  Haganavar later sued the Miraj Medical Centre for infecting 

her with HIV, and denied that she was informed about the consequences of having 
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children and sexual relations with her husband.
70

  Whether or not Ms. Haganavar was 

informed of the consequences of HIV/AIDS, it is apparent that there is a serious problem 

with the healthcare system.  All blood that is collected and used for blood transfusions 

should be screened for viruses including HIV/AIDS. 

The Food and Drug Administration has certain testing requirements for all blood 

transfusions, such as testing for hemoglobin levels, the presence of malaria parasites, 

venereal diseases, Hepatitis B and HIV.  However, some doctors say that even if blood is 

not tested, it will be used if there is an emergency where the patient requires a blood 

transfusion and the patient‘s family consents.
71

  Consulting the family thus appears to be 

the means by which doctors shield themselves from liability if a patient later brings an 

action against them for infection through tainted blood.  In Common Cause v. Union of 

India, the court commented on the system of blood transfusions thus:
72

 

It is a mandatory requirement to conduct test on blood which is to be 

administered to a patient or to be issued to hospitals for transfusion.  The 

blood so issued has to be free from AIDS, viral hepatitis, malaria, venereal 

[sic.] diseases, etc.  It is reported that mandatory tests which are required 

to be done are rarely conducted.  Most of the AIDS surveillance centres 

are not functioning efficiently and up to 85 per cent of blood collected in 

the country is not screened for AIDS.  Under an action plan to screen 

blood for AIDS 37 blood testing centres were to be set-up in 29 cities, but 

only 11 testing centres were functioning by July, 1990, and training of 

technicians for these centres was lagging.  [Emphasis added.] 

 

And yet the right to health, as enshrined in Art. 21 of the Indian Constitution, is de facto 

infringed whenever there exists the possibility of infection of a terminal illness through 

blood transfusion.  It may, however, be comforting that at least one law professor 

observes that ―there are not many publicized cases of individuals contracting HIV/AIDS 

                                                
70 Ibid. at 241. 
71 Ibid. 
72 Common Cause v. Union of India, (1996) AIR(SCW) 333. 
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through blood transfusions due to faulty screening processes‖.
73

  The actual number of 

individuals infected through transfusions, though, could be higher than reported given the 

understandable fear of an HIV/AIDS sufferer in making his or her infection known.  

D‘Souza‘s mother‘s account supports this quite plausible possibility.
74

 

The cases of Dominic D‘Souza and Sunita Heganavar indicate that the approach 

to HIV/AIDS in India by the judiciary and broader healthcare system must change.  

While the right to healthcare is entrenched in Art. 21 of the Indian Constitution, an Indian 

is forced to decide whether it is worth the risk to receive medical treatment that may 

involve a transfusion of HIV-infected blood.  Meanwhile, those with the virus are 

persecuted and get no sympathy even from the courts.  Something needs to change. 

 

D) INSTITUTIONAL TREATMENT OF HIV/AIDS IN CANADA 

 

 Even though neither the right to health nor the right to treatment for HIV/AIDS is 

included in the Canadian Constitution, all Canadians with HIV/AIDS have access to 

proper medication and healthcare.  The Public Health Agency of Canada is the Canadian 

agency that deals with HIV/AIDS.  It reflects a federal initiative in Canada to combat 

HIV/AIDS and to help infected individuals, and further is assisted from the joint efforts 

of other federal departments, agencies and NGOs.
75

  This interaction between 

government departments in helping sufferers of HIV/AIDS is quite different from the 

policies in the State of Goa, as described above in the D’Souza case.  Finally, although 

Canada has greater financial means and a much smaller population than India, there may 

                                                
73 Interview of Prof. Hari Sn by Taryn Simionati (9 July 2009) at the National University of Advanced 

Legal Studies, Cochin. 
74 See page 26, above. 
75 See ―Canada Report on HIV/AIDS 2005‖ Public Health Agency of Canada, online: Public Health 

Agency of Canada <http://www.phac-aspc.gc.ca/aids-sida/publication/index-eng.php#report>. 
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not be many tangible policy-driven suggestions for India to adopt from Canada, however, 

the general Canadian attitude towards HIV/AIDS is something perhaps India‘s judiciary 

and healthcare system should consider moving toward. 


